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Judging Equal Protection 

Equal Protection: Rational Basis 
There are three levels of scrutiny that judges employ when adjudicating the constitutionality of a law. 
The least restrictive (to the government) is rational basis review which judges apply when plaintiffs 
claim that a law is arbitrary or irrational. It is the easiest standard for the government to meet, because 
it is deferential to the legislature, i.e. judges defer to the decisions of the elected legislators who made 
the law.  

US v. Carolene Products (1938- SCOTUS) (citations omitted; my emphasis) 
… the existence of facts supporting the legislative judgment is to be presumed, for regulatory 
legislation affecting ordinary commercial transactions is not to be pronounced unconstitutional unless, 
in the light of the facts made known or generally assumed, it is of such a character as to preclude the 
assumption that it rests upon some rational basis within the knowledge and experience of the legislators. 
[Footnote 4]  

Footnote 4 (a.k.a. The Most Famous Footnote in Constitutional Law) 

There may be narrower scope for operation of the presumption of constitutionality when legislation appears on its 
face to be within a specific prohibition of the Constitution, such as those of the first ten amendments, which 
are deemed equally specific when held to be embraced within the Fourteenth.  

It is unnecessary to consider now whether legislation which restricts those political processes which can 
ordinarily be expected to bring about repeal of undesirable legislation is to be subjected to more exacting 
judicial scrutiny under the general prohibitions of the Fourteenth Amendment than are most other types 
of legislation.  

Nor need we enquire whether similar considerations enter into the review of statutes directed at 
particular religious, or national, or racial minorities, whether prejudice against discrete and insular 
minorities may be a special condition, which tends seriously to curtail the operation of those political 
processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more 
searching judicial inquiry. 

Case Name: U.S. v. Carolene Products Year: 1938 
Question: Answer: Your Evidence: how do 

you know you’re right? 
Importance: Establishes rational basis review and the idea that some 

cases might require a more stringent level of scrutiny. 
 

Rational Basis: 1. what 
is rational basis review?  
2. What must the court 
determine that the legislature 
has done for the law to be 
deemed constitutional? 

  

Levels of Scrutiny: 
should all laws be subjected to 
this level of scrutiny?   

 
 
 

 

Judge’s reasoning: 
what sort of laws might need 
to be looked at more 
carefully? 
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Equal Protection: Strict Scrutiny 
At the opposite end of the scrutiny spectrum from rational basis review is strict scrutiny, the hardest for 
the government to meet. Based on the Equal Protection Clause of the Fourteenth Amendment, federal 
courts use strict scrutiny to determine whether certain laws or government policies are constitutional. 
Think of it as a presumption that the law is not Constitutional. 

Courts apply strict scrutiny in two different types of cases: 
1. when a fundamental constitutional right is infringed   
2. when a law or government policy applies to a "suspect classification" such as race 

Fundamental Rights: legal protections considered so basic that they can be thought of as rights to which 
an individual is entitled even in the absence of government, a feature of human existence rather than a 
construct of a government. Ours are generally those in our Bill of Rights, but include some rights not 
explicitly mentioned in the Constitution. The Supreme Court has put the right to vote, to travel, and to 
privacy under the protection of strict scrutiny. 

To pass strict scrutiny, the government (the defendant!) must prove law or policy: 
1. is necessary to achieve a compelling governmental interest AND 
2. is narrowly tailored to achieve that goal or interest, i.e. the law must be the least restrictive 

means of achieving that interest 

Notice there is no mention of gender so far. 

Equal Protection: Intermediate Scrutiny 
In the 1970s, SCOTUS carved out a third, middle level of scrutiny. The “heightened scrutiny” test is 
used in cases involving matters of discrimination based on sex or being born out of wedlock.  

Courts apply intermediate scrutiny in cases: 
1. that discriminate or distinguish based on sex or being born out of wedlock 

To pass intermediate scrutiny, the government must prove law or policy: 
1. serves an important governmental objective AND 
2. is substantially related to the achievement of those objectives.  

 
Summary: Judicial Review of Equal Protection Claims: 
 Rational Basis Intermediate Scrutiny Strict Scrutiny 
Types of cases to 
which it applies: 

 
 
 
 
 
 

  

Test the 
government must 
prove: 

 
 
 
 
 
 

  

Likelihood of law 
surviving: 

 
 
 

  

A case that 
applied it: 
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Reed v. Reed (1971- SCOTUS) (citations omitted; my emphasis) (intermediate scrutiny does not exist yet) 
Richard Lynn Reed, a minor, died intestate. His (separated) parents filed competing petitions seeking to 
be appointed administrator of the son's estate. The probate court appointed the father because it read 
Idaho Code §314 as compelling a preference for males.  

§312 designates the persons who are entitled to administer the estate of one who dies intestate. One of 
the 11 classes so enumerated is '(t)he father or mother' of the person dying intestate. Under this section 
then appellant and appellee, being members of the same entitlement class, would seem to have been 
equally entitled to administer their son's estate. §314 provides, however, that 'of several persons 
claiming and equally entitled to administer, males must be preferred to females, and relatives of the 
whole to those of the half blood.' 

In issuing its order, the probate court implicitly recognized the equality of entitlement of the two 
applicants under §312 and noted that neither of the applicants was under any legal disability; the court 
ruled, however, that appellee, being a male, was to be preferred to the female appellant 'by reason of 
§314 of the Idaho Code.' In stating this conclusion, the probate judge gave no indication that he had 
attempted to determine the relative capabilities of the competing applicants to perform the functions 
incident to the administration of an estate. It seems clear the probate judge considered himself bound 
by statute to give preference to the male candidate over the female, each being otherwise 'equally 
entitled.' 

Sally Reed appealed from the probate court order, and her appeal was treated by the District Court of 
the Fourth Judicial District of Idaho as a constitutional attack on §314. In dealing with the attack, that 
court held that the challenged section violated the Equal Protection Clause of the Fourteenth Amendment and 
was, therefore, void. 

However, Mr. Reed took a further appeal to the Idaho Supreme Court, which reversed the District 
Court and reinstated the original order naming the father administrator of the estate. Sally Reed 
thereupon appealed for review by this Court. Having examined the record and considered the briefs 
and oral arguments of the parties, we have concluded that the arbitrary preference established in favor 
of males by §314 of the Idaho Code cannot stand in the face of the Fourteenth Amendment's command 
that no State deny the equal protection of the laws to any person within its jurisdiction. 

Idaho does not, of course, deny letters of administration to women altogether. Indeed, under §312, a 
woman whose spouse dies intestate has a preference over a son, father, brother, or any other male 
relative of the decedent. Moreover, we can judicially notice that in this country, presumably due to the 
greater longevity of women, a large proportion of estates, both intestate and under wills of decedents, 
are administered by surviving widows. 

§314 is restricted in its operation to those situations where competing applications for letters of 
administration have been filed by both male and female members of the same entitlement class 
established by §312. In such situations, §314 provides that different treatment be accorded to the 
applicants on the basis of their sex; it thus establishes a classification subject to scrutiny under the Equal 
Protection Clause. 

In applying that clause, this Court has consistently recognized that the Fourteenth Amendment does 
not deny to States the power to treat different classes of persons in different ways. The Equal Protection 
Clause of that amendment does, however, deny to States the power to legislate that different treatment 
be accorded to persons placed by a statute into different classes on the basis of criteria wholly unrelated 
to the objective of that statute. A classification 'must be reasonable, not arbitrary, and must rest upon some 
ground of difference having a fair and substantial relation to the object of the legislation, so that all persons 
similarly circumstanced shall be treated alike.' Royster Guano Co. v. Virginia. The question presented by this 
case, then, is whether a difference in the sex of competing applicants for letters of administration bears a rational 
relationship to a state objective that is sought to be advanced by the operation of §§312 and 314. 
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In upholding the latter section, the Idaho Supreme Court concluded that its objective was to eliminate 
one area of controversy when two or more persons, equally entitled under §312, seek letters of 
administration and thereby present the probate court 'with the issue of which one should be named.' 
The court also concluded that where such persons are not of the same sex, the elimination of females 
from consideration 'is neither an illogical nor arbitrary method devised by the legislature to resolve an 
issue that would otherwise require a hearing as to the relative merits of the two or more petitioning 
relatives.'  

Clearly the objective of reducing the workload on probate courts by eliminating one class of contests is 
not without some legitimacy. The crucial question, however, is whether §314 advances that objective in 
a manner consistent with the command of the Equal Protection Clause. We hold that it does not. To give 
a mandatory preference to members of either sex over members of the other, merely to accomplish the elimination 
of hearings on the merits, is to make the very kind of arbitrary legislative choice forbidden by the Equal Protection 
Clause of the Fourteenth Amendment; and whatever may be said as to the positive values of avoiding intrafamily 
controversy, the choice in this context may not lawfully be mandated solely on the basis of sex. 

Regardless of their sex, persons within any one of the enumerated classes of that section are similarly 
situated with respect to that objective. By providing dissimilar treatment for men and women who are 
thus similarly situated, the challenged section violates the Equal Protection Clause.  

The judgment of the Idaho Supreme Court is reversed and the case remanded for further proceedings 
not inconsistent with this opinion. 
 
Case Name: Reed v. Reed Year: 1971 
Question: Answer: Your Evidence: how do 

you know you’re right? 
Case History: 
what’s the story? 
How’d the case get to 
this court? 

 
 
 

 

Why read it: 1st time SCOTUS ruled Equal Protection Clause prohibited differential 
treatment based on sex. 

 

Legal 
question(s): what 
is the legal question 
the court has to 
decide?  

  

Determination: 
what did the judge 
decide?  

 
 
 
 
 

 

Judge’s 
reasoning: what 
were the judge’s 
reasons for deciding 
this way? 
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Craig v. Boren (1976- SCOTUS) (citations omitted; my emphasis) 

MR. JUSTICE BRENNAN delivered the opinion of the Court. 

The interaction of two sections of an Oklahoma statute, Okla. Stat., Tit. 37, §§ 241 and 245 prohibits the 
sale of "nonintoxicating" 3.2% beer to males under the age of 21 and to females under the age of 18. The 
question to be decided is whether such a gender-based differential constitutes a denial to males 18-20 
years of age of the equal protection of the laws in violation of the Fourteenth Amendment. 

Analysis may appropriately begin with the reminder that Reed emphasized that statutory classifications 
that distinguish between males and females are "subject to scrutiny under the Equal Protection Clause." 
To withstand constitutional challenge, previous cases establish that classifications by gender must serve 
important governmental objectives and must be substantially related to achievement of those objectives. Thus, in 
Reed, the objectives of "reducing the workload on probate courts," and "avoiding intrafamily 
controversy," were deemed of insufficient importance to sustain use of an overt gender criterion in the 
appointment of administrators of intestate decedents' estates. Decisions following Reed similarly have 
rejected administrative ease and convenience as sufficiently important objectives to justify gender-
based classifications.  

… Suffice to say that the showing offered by the appellees does not satisfy us that sex represents a 
legitimate, accurate proxy for the regulation of drinking and driving. In fact, when it is further 
recognized that Oklahoma's statute prohibits only the selling of 3.2% beer to young males and not their 
drinking the beverage once acquired (even after purchase by their 18-20-year-old female companions), 
the relationship between gender and traffic safety becomes far too tenuous to satisfy Reed's requirement 
that the gender-based difference be substantially related to achievement of the statutory objective. 

We hold, therefore, that under Reed, Oklahoma's 3.2% beer statute invidiously discriminates against 
males 18-20 years of age. We conclude that the gender-based differential constitutes a denial of the 
equal protection of the laws to males aged 18-20 and reverse the judgment of the District Court. 

It is so ordered. 

MR. JUSTICE REHNQUIST, dissenting. 

The Court's disposition of this case is objectionable on two grounds. First is its conclusion that men 
challenging a gender-based statute which treats them less favorably than women may invoke a more 
stringent standard of judicial review than pertains to most other types of classifications. Second is the 
Court's enunciation of this standard, without citation to any source, as being that "classifications by 
gender must serve important governmental objectives and must be substantially related to achievement 
of those objectives." (emphasis added). The only redeeming feature of the Court's opinion, to my mind, 
is that it apparently signals a retreat by those who joined the plurality opinion in Frontiero v. Richardson 
from their view that sex is a "suspect" classification for purposes of equal protection analysis. I think the 
Oklahoma statute challenged here need pass only the "rational basis" equal protection analysis and I 
believe that it is constitutional under that analysis. 

In Frontiero v. Richardson, the opinion for the plurality sets forth the reasons of four Justices for 
concluding that sex should be regarded as a suspect classification for purposes of equal protection 
analysis. These reasons center on our Nation's "long and unfortunate history of sex discrimination," 
which has been reflected in a whole range of restrictions on the legal rights of women, not the least of 
which have concerned the ownership of property and participation in the electoral process. Noting that 
the pervasive and persistent nature of the discrimination experienced by women is in part the result of 
their ready identifiability, the plurality rested its invocation of strict scrutiny largely upon the fact that 
"statutory distinctions between the sexes often have the effect of invidiously relegating the entire class 
of females to inferior legal status without regard to the actual capabilities of its individual members."  

Subsequent to Frontiero, the Court has declined to hold that sex is a suspect class, and no such holding 
is imported by the Court's resolution of this case. However, the Court's application here of an elevated 
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or "intermediate" level scrutiny, like that invoked in cases dealing with discrimination against females, 
raises the question of why the statute here should be treated any differently from countless legislative 
classifications unrelated to sex which have been upheld under a minimum rationality standard. [Cites a 
bunch of equal protection claims based on religious origin of statutes and Social Security, etc. that were 
determined using rational basis scrutiny.] 

Most obviously unavailable to support any kind of special scrutiny in this case, is a history or pattern of 
past discrimination, such as was relied on by the plurality in Frontiero to support its invocation of strict 
scrutiny. There is no suggestion in the Court's opinion that males in this age group are in any way 
peculiarly disadvantaged, subject to systematic discriminatory treatment, or otherwise in need of special solicitude 
from the courts. 

The Court does not discuss the nature of the right involved, and there is no reason to believe that it sees the 
purchase of 3.2% beer as implicating any important interest, let alone one that is "fundamental" in the 
constitutional sense of invoking strict scrutiny. Indeed, the Court's accurate observation that the statute 
affects the selling but not the drinking of 3.2% beer, ante, at 204, further emphasizes the limited effect 
that it has on even those persons in the age group involved. There is, in sum, nothing about the statutory 
classification involved here to suggest that it affects an interest, or works against a group, which can claim under 
the Equal Protection Clause that it is entitled to special judicial protection. 

It is true that a number of our opinions contain broadly phrased dicta implying that the same test 
should be applied to all classifications based on sex, whether affecting females or males. However, 
before today, no decision of this Court has applied an elevated level of scrutiny to invalidate a statutory 
discrimination harmful to males, except where the statute impaired an important personal interest 
protected by the Constitution. There being no such interest here, and there being no plausible argument 
that this is a discrimination against females, the Court's reliance on our previous sex-discrimination 
cases is ill-founded. It treats gender classification as a talisman which—without regard to the rights involved or 
the persons affected—calls into effect a heavier burden of judicial review. 

The Court's conclusion that a law which treats males less favorably than females "must serve important 
governmental objectives and must be substantially related to achievement of those objectives" 
apparently comes out of thin air. The Equal Protection Clause contains no such language, and none of our 
previous cases adopt that standard. I would think we have had enough difficulty with the two standards of 
review which our cases have recognized—the norm of "rational basis," and the "compelling state 
interest" required where a "suspect classification" is involved—so as to counsel weightily against the 
insertion of still another "standard" between those two. How is this Court to divine what objectives are 
important? How is it to determine whether a particular law is "substantially" related to the achievement 
of such objective, rather than related in some other way to its achievement? Both of the phrases used 
are so diaphanous and elastic as to invite subjective judicial preferences or prejudices relating to 
particular types of legislation, masquerading as judgments whether such legislation is directed at 
"important" objectives or, whether the relationship to those objectives is "substantial" enough. 

I would have thought that if this Court were to leave anything to decision by the popularly elected 
branches of the Government, where no constitutional claim other than that of equal protection is 
invoked, it would be the decision as to what governmental objectives to be achieved by law are 
"important," and which are not. As for the second part of the Court's new test, the Judicial Branch is 
probably in no worse position than the Legislative or Executive Branches to determine if there is any rational 
relationship between a classification and the purpose which it might be thought to serve. But the introduction of 
the adverb "substantially" requires courts to make subjective judgments as to operational effects, for 
which neither their expertise nor their access to data fits them. And even if we manage to avoid both 
confusion and the mirroring of our own preferences in the development of this new doctrine, the 
thousands of judges in other courts who must interpret the Equal Protection Clause may not be so 
fortunate. 
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Our decisions indicate that application of the Equal Protection Clause in a context not justifying an 
elevated level of scrutiny does not demand "mathematical nicety" or the elimination of all inequality. 
Those cases recognize that the practical problems of government may require rough accommodations 
of interests, and hold that such accommodations should be respected unless no reasonable basis can be 
found to support them. Whether the same ends might have been better or more precisely served by a 
different approach is no part of the judicial inquiry under the traditional minimum rationality 
approach.  

[Now he goes on for a couple pages about how the Oklahoma law meets rational basis review and 
concludes] the statute should accordingly be upheld. 

Case Name: Craig v. Boren Year: 1976 
Question: Answer: Your Evidence:  
Case History: 
what’s the story?  

 
 

 

Importance: Creates intermediate scrutiny.  
Legal 
question(s): what 
is the legal question 
the court has to 
decide?  

  

Determination: 
what did the judge 
decide?  

 
 
 
 

 

Judge’s 
reasoning: what 
did the judge say 
his/er reasons for 
deciding this way? 

 
 
 
 

 

Dissent: why does 
Rehnquist disagree? 
What is the historical 
reason he disagrees? 
What are the legal 
reasons he disagrees? 
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Practice: Read the excerpt from the cases below and determine what standard of review the court 
used and why.  

Romer v. Evans (SCOTUS- 1996) (citations omitted; my emphasis) 

One century ago, the first Justice Harlan admonished this Court that the Constitution "neither knows 
nor tolerates classes among citizens." Plessy v. Ferguson(dissenting opinion). Unheeded then, those 
words now are understood to state a commitment to the law's neutrality where the rights of persons are 
at stake. The Equal Protection Clause enforces this principle and today requires us to hold invalid a 
provision of Colorado's Constitution. 

The enactment challenged in this case is an amendment to the Constitution of the State of Colorado, 
adopted in a 1992 statewide referendum. The parties and the state courts refer to it as "Amendment 2," 
its designation when submitted to the voters. The impetus for the amendment and the contentious 
campaign that preceded its adoption came in large part from ordinances that had been passed in 
various Colorado municipalities. For example, the cities of Aspen and Boulder and the city and County 
of Denver each had enacted ordinances which banned discrimination in many transactions and 
activities, including housing, employment, education, public accommodations, and health and welfare 
services.  What gave rise to the statewide controversy was the protection the ordinances afforded to 
persons discriminated against by reason of their sexual orientation. Amendment 2 repeals these 
ordinances to the extent they prohibit discrimination on the basis of "homosexual, lesbian or bisexual 
orientation, conduct, practices or relationships." Colo. Const., Art. II, § 30b. 

Yet Amendment 2, in explicit terms, does more than repeal or rescind these provisions. It prohibits all 
legislative, executive or judicial action at any level of state or local government designed to protect the 
named class, a class we shall refer to as homosexual persons or gays and lesbians. The amendment 
reads: 

"No Protected Status Based on Homosexual, Lesbian or Bisexual Orientation. Neither the 
State of Colorado, through any of its branches or departments, nor any of its agencies, 
political subdivisions, municipalities or school districts, shall enact, adopt or enforce any 
statute, regulation, ordinance or policy whereby homosexual, lesbian or bisexual 
orientation, conduct, practices or relationships shall constitute or otherwise be the basis of 
or entitle any person or class of persons to have or claim any minority status, quota 
preferences, protected status or claim of discrimination. This Section of the Constitution 
shall be in all respects self-executing." 

The State's principal argument in defense of Amendment 2 is that it puts gays and lesbians in the same 
position as all other persons. So, the State says, the measure does no more than deny homosexuals 
special rights. This reading of the amendment's language is implausible.  

Sweeping and comprehensive is the change in legal status effected by this law… the amendment 
imposes a special disability upon those persons alone. Homosexuals are forbidden the safeguards that 
others enjoy or may seek without constraint. They can obtain specific protection against discrimination 
only by enlisting the citizenry of Colorado to amend the State Constitution or perhaps, on the State's 
view, by trying to pass helpful laws of general applicability. This is so no matter how local or discrete 
the harm, no matter how public and widespread the injury. We find nothing special in the protections 
Amendment 2 withholds. These are protections taken for granted by most people either because they 
already have them or do not need them; these are protections against exclusion from an almost limitless 
number of transactions and endeavors that constitute ordinary civic life in a free society. 

The Fourteenth Amendment's promise that no person shall be denied the equal protection of the laws 
must coexist with the practical necessity that most legislation classifies for one purpose or another, with 
resulting disadvantage to various groups or persons. We have attempted to reconcile the principle with 
the reality by stating that, if a law neither burdens a fundamental right nor targets a suspect class, we will 
uphold the legislative classification so long as it bears a rational relation to some legitimate end. 
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Amendment 2 fails, indeed defies, even this conventional inquiry. First, the amendment has the 
peculiar property of imposing a broad and undifferentiated disability on a single named group, an 
exceptional and, as we shall explain, invalid form of legislation. Second, its sheer breadth is so 
discontinuous with the reasons offered for it that the amendment seems inexplicable by anything but 
animus toward the class it affects; it lacks a rational relationship to legitimate state interests. 

Taking the first point, even in the ordinary equal protection case calling for the most deferential of 
standards, we insist on knowing the relation between the classification adopted and the object to be 
attained. The search for the link between classification and objective gives substance to the Equal 
Protection Clause; it provides guidance and discipline for the legislature, which is entitled to know 
what sorts of laws it can pass; and it marks the limits of our own authority. In the ordinary case, a law 
will be sustained if it can be said to advance a legitimate government interest, even if the law seems 
unwise or works to the disadvantage of a particular group, or if the rationale for it seems tenuous. By 
requiring that the classification bear a rational relationship to an independent and legitimate legislative 
end, we ensure that classifications are not drawn for the purpose of disadvantaging the group 
burdened by the law. 

It is not within our constitutional tradition to enact laws of this sort. Central both to the idea of the rule 
of law and to our own Constitution's guarantee of equal protection is the principle that government 
and each of its parts remain open on impartial terms to all who seek its assistance. "'Equal protection of 
the laws is not achieved through indiscriminate imposition of inequalities.'"  Respect for this principle 
explains why laws singling out a certain class of citizens for disfavored legal status or general 
hardships are rare. A law declaring that in general it shall be more difficult for one group of citizens 
than for all others to seek aid from the government is itself a denial of equal protection of the laws in 
the most literal sense. "The guaranty of 'equal protection of the laws  is a pledge of the protection of 
equal laws.'" 

A second and related point is that laws of the kind now before us raise the inevitable inference that the 
disadvantage imposed is born of animosity toward the class of persons affected. "If the constitutional 
conception of 'equal protection of the laws' means anything, it must at the very least mean that a bare . . 
. desire to harm a politically unpopular group cannot constitute a legitimate governmental interest."  
Even laws enacted for broad and ambitious purposes often can be explained by reference to legitimate 
public policies which justify the incidental disadvantages they impose on certain persons. Amendment 
2, however, in making a general announcement that gays and lesbians shall not have any particular 
protections from the law, inflicts on them immediate, continuing, and real injuries that outrun and belie 
any legitimate justifications that may be claimed for it. We conclude that, in addition to the far-reaching 
deficiencies of Amendment 2 that we have noted, the principles it offends, in another sense, are 
conventional and venerable; a law must bear a rational relationship to a legitimate governmental 
purpose, and Amendment 2 does not. 

We must conclude that Amendment 2 classifies homosexuals not to further a proper legislative end but 
to make them unequal to everyone else. This Colorado cannot do. A State cannot so deem a class of 
persons a stranger to its laws. Amendment 2 violates the Equal Protection Clause, and the judgment of 
the Supreme Court of Colorado is affirmed. 

It is so ordered. 
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Korematsu v. U.S. (SCOTUS- 1944) (citations omitted; my emphasis)  
The petitioner, an American citizen of Japanese descent, was convicted in a federal district court for 
remaining in San Leandro, California, a "Military Area," contrary to Civilian Exclusion Order No. 34 of 
the Commanding General of the Western Command, U.S. Army, which directed that, after May 9, 1942, 
all persons of Japanese ancestry should be excluded from that area. No question was raised as to 
petitioner's loyalty to the United States. The Circuit Court of Appeals affirmed, and the importance of 
the constitutional question involved caused us to grant certiorari. 

It should be noted, to begin with, that all legal restrictions which curtail the civil rights of a single racial 
group are immediately suspect. That is not to say that all such restrictions are unconstitutional. It is to 
say that courts must subject them to the most rigid scrutiny. Pressing public necessity may sometimes 
justify the existence of such restrictions; racial antagonism never can. 

Exclusion Order No. 34, which the petitioner knowingly and admittedly violated, was one of a number 
of military orders and proclamations, all of which were substantially based upon …the 1942 Act. It was 
contended that … to apply the curfew order against none but citizens of Japanese ancestry amounted to 
a constitutionally prohibited discrimination solely on account of race. To these questions, we gave the 
serious consideration which their importance justified. We upheld the curfew order as an exercise of 
the power of the government to take steps necessary to prevent espionage and sabotage in an area 
threatened by Japanese attack. 

In the light of the principles we announced in the Hirabayashi case, we are unable to conclude that it 
was beyond the war power of Congress and the Executive to exclude [p218] those of Japanese ancestry 
from the West Coast war area at the time they did. True, exclusion from the area in which one's home is 
located is a far greater deprivation than constant confinement to the home from 8 p.m. to 6 a.m. 
Nothing short of apprehension by the proper military authorities of the gravest imminent danger to the 
public safety can constitutionally justify either. But exclusion from a threatened area, no less than 
curfew, has a definite and close relationship to the prevention of espionage and sabotage. The military 
authorities, charged with the primary responsibility of defending our shores, concluded that curfew 
provided inadequate protection and ordered exclusion. They did so, as pointed out in our Hirabayashi 
opinion, in accordance with Congressional authority to the military to say who should, and who should 
not, remain in the threatened areas. 

Like curfew, exclusion of those of Japanese origin was deemed necessary because of the presence of an 
unascertained number of disloyal members of the group, most of whom we have no doubt were loyal 
to this country. It was because we could not reject the finding of the military authorities that it was 
impossible to bring about an immediate segregation of the disloyal from the loyal that we sustained the 
validity of the curfew order as applying to the whole group. In the instant case, temporary exclusion of 
the entire group was rested by the military on the same ground. The judgment that exclusion of the 
whole group was, for the same reason, a military imperative answers the contention that the exclusion 
was in the nature of group punishment based on antagonism to those of Japanese origin. That there 
were members of the group who retained loyalties to Japan has been confirmed by investigations made 
subsequent to the exclusion. Approximately five thousand American citizens of Japanese ancestry 
refused to swear unqualified allegiance to the United States and to renounce allegiance to the Japanese 
Emperor, and several thousand evacuees requested repatriation to Japan.  

We uphold the exclusion order as of the time it was made and when the petitioner violated it. In doing 
so, we are not unmindful of the hardships imposed by it upon a large group of American citizens. But 
hardships are part of war, and war is an aggregation of hardships. All citizens alike, both in and out of 
uniform, feel the impact of war in greater or lesser measure. Citizenship has its responsibilities, as well 
as its privileges, and, in time of war, the burden is always heavier. Compulsory exclusion of large 
groups of citizens from their homes, except under circumstances of direst emergency and peril, is 
inconsistent with our basic governmental institutions. But when, under conditions of modern warfare, 
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our shores are threatened by hostile forces, the power to protect must be commensurate with the 
threatened danger. 

It is said that we are dealing here with the case of imprisonment of a citizen in a concentration camp 
solely because of his ancestry, without evidence or inquiry concerning his loyalty and good disposition 
towards the United States. Our task would be simple, our duty clear, were this a case involving the 
imprisonment of a loyal citizen in a concentration camp because of racial prejudice. Regardless of the 
true nature of the assembly and relocation centers -- and we deem it unjustifiable to call them 
concentration camps, with all the ugly connotations that term implies -- we are dealing specifically with 
nothing but an exclusion order. To cast this case into outlines of racial prejudice, without reference to 
the real military dangers which were presented, merely confuses the issue. Korematsu was not 
excluded from the Military Area because of hostility to him or his race. He was excluded because we 
are at war with the Japanese Empire, because the properly constituted military authorities feared an 
invasion of our West Coast and felt constrained to take proper security measures, because they decided 
that the military urgency of the situation demanded that all citizens of Japanese ancestry be segregated 
from the West Coast temporarily, and, finally, because Congress, reposing its confidence in this time of 
war in our military leaders -- as inevitably it must -- determined that they should have the power to do 
just this. There was evidence of disloyalty on the part of some, the military authorities considered that 
the need for action was great, and time was short. We cannot -- by availing ourselves of the calm 
perspective of hindsight -- now say that, at that time, these actions were unjustified. 

Affirmed. 

    
 


